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Rulemaking Toolkit Overview

Introduction to Smokefree Rulemaking
 Regulation and rulemaking
 Rulemaking authority
 Lessons from the field
 Case study – New Mexico

Implementation Language 
 Models
 Examples

Athletic facilities, buffer zones, cigar bars, duties of proprietors, 
enclosed (defined), gaming facilities, health care facilities, outdoor 
areas, patios, place of employment, private clubs, retail tobacco stores, 
smoking (defined), and more to come…





Rulemaking Toolkit, cont.
Background for Lawyers  

 Health benefits 
 Economic impact 
 Legal Issues 

Timeline and Tools
 Timeline
 Checklist [printable PDF] 
 Templates – Notice of proposed rulemaking, press release, 

application and renewal forms

Quicklinks
 Terms 
 Links





Rulemaking Authority
 Specific authority:

e.g., “The Secretary shall adopt rules and regulations to effectuate the 
purposes of this act.” 

 General authority:

e.g., “The Secretary may make and adopt such reasonable and procedural 
rules as may be necessary to carry out the duties of the department and its 
divisions.”

 Even if a state or local agency lacks “formal” rulemaking authority, the 
agency usually has the authority to develop informal policies or 
procedures, including forms, implementation guidance or guidelines, and 
procedures for sharing data between agencies.

 Local legislative and rulemaking authority.

 DSIR can help research rulemaking authority and identify the 
requirements for rulemaking in a specific state or community.



Case Study: New Mexico Rulemaking 

 March 2007: The smokefree law passes

 Dee Johnson Clean Indoor Air Act eliminates smoking in workplaces, 
restaurants, and bars, but exempts “cigar bars” – effective June 15, 2007

 April-December, 2007: To be or not to be…a “cigar bar”

 By the end of the year, it was evident that a handful of ordinary bars would 
seek to use the exemption

 January – April, 2008: New Mexico’s rulemaking process

 Seeing need for greater detail and fair procedures, the Health Department 
begins the rulemaking process

 April – May, 2008: Public hearing and final rule
 March 13 – Notice of Public Hearing
 April 30 – Public hearing
 May 13 – Secretary signs final rule
 May 30 – Effective date, Cigar Bar Rule





Rulemaking Resources
 Peer technical assistance:  Start with the LINKS page on DSIR website.  

The Tobacco Control Network (TCN) can also help provide 
implementation technical assistance from peers and experts.

 As part of the Developing Smokefree Implementation Regulations 
project, TTAC provides technical assistance to state and local health 
departments on all aspects of smokefree regulation and  rulemaking.

 The Tobacco Control Legal Consortium provides technical assistance on 
legal issues, including rulemaking, to the tobacco control field.

 Americans for Nonsmokers’ Rights (510-841-3032, www.no-smoke.org) 
provides comprehensive technical assistance on smokefree policy, 
including implementation.
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Over the coming months, new examples and model language will be added.  Help 
us by submitting examples of language from your own laws or suggesting 
implementation issues that need to be addressed.  

Thank you!

Mark Pertschuk
(510) 548-4053 

m.pertschuk@yahoo.com 
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